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. Background

Def endants seek an order disqualifying the Ofice of the Mricopa
County Attorney ("MCAO') from representing the State of Arizona in connection
with all further proceedings in the consolidated case and their individual
cases. MCAO opposes the request. The Court convened an evidentiary hearing on
Cctober 12, 1999. After the parties filed their post-hearing pleadings,
Arizona Department of Public Safety ("DPS") personnel discovered certain
previousl y-undi scl osed docunments that required the Court to schedule a
suppl enental evidentiary hearing. That hearing took place on Decenber 21,
1999. The Court permitted both sides to file supplenmental nenoranda based on
the evidence adduced on Decenber 21, 1999. Three suppl enental nenoranda (two
fromthe defense and one from MCAO were filed January 4, 2000.

The Court has considered all rel evant pl eadi ngs, nuner ous

deposition transcripts, the transcript and notes fromthe evidentiary hearings,
the exhibits introduced on COctober 12, Novenber 17, Novenber 30, and Decenber
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21, 1999, applicable provisions of the Arizona Rules of Professional Conduct,
and the rel evant case | aw.

Il. The daim

Def endants wurge that disqualification is required because MCAO
prosecutors have a conflict of interest; i.e., they cannot sinultaneously
(Lrepresent the State in these DUl prosecutions, and (2) defend/justify their
own conduct as it relates to the Intoxilyzer 5000 and the information that is
derived fromtests administered utilizing that instrument.

I1l1. Sunmary of the Evidence

In 1995, 1996, and 1997, personnel from DPS, MCAO and other
agencies net on several occasions for the purpose of discussing, anbng other
things, "ACIIS'" (Arizona Criminal Justice Information Systen), "ADAMS' (Al cohol
Data Acquisition Mnagenment System), and various changes that were going to

occur concerning managenent of data derived from breath testing. Di fferent
people attended the various neetings; at |east one prosecutor from an agency
ot her than MCAO attended each neeting. It is clear that MCAO prosecutors did

nore than sinply attend these neetings; several were active participants in the
di scussi ons.

"ADAMS" was designed to provide quality assurance in the
administration of breath tests. Wthin a short tine after the first "ADAMS"
instrument was put in place in Decenber 1994, it becane necessary to make
certain decisions concerning data managenent. No MCAO personnel were involved
in the design of either ADAMS or ACIJIS, nor did any such individual participate
in the design or inplenmentation of the "filters"” that were built into ADAMS.

Several fornmer and current deputies county attorney testified that,
had they known about the possible conceal nent, deletion, or destruction of
information that is subject to disclosure pursuant to Rule 15, Ariz.RCimP.,
and/or Brady v. Miryland, 373 U S 83 (1963), they would have taken action
consistent with their ethical and |egal obligations. At | east one prosecutor
testified that, when a question arose concerning the deletion of information,
he and ot her prosecutors were assured by DPS personnel that all data would be
preserved by way of a "backup" system

IV. The Law

In Al exander v. Superior Court, 141 Ariz. 157, 685 P.2d 1309
(1984), our suprene court made the follow ng statenent:
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Only in extreme circunstances
shoul d a party to a | awsuit be
allowed to interfere with the
attorney-client relationship
of his opponent.

141 Ariz. at 161, 685 P.2d at 1313 (citations omitted). The court went on to
note that the burden rests with the party seeking disqualification of counsel.
The court suggested that trial judges consider the following factors in
determi ning whether, in a particular case, the "appearance of inpropriety"
warrants disqualification: (1) whether the notion is made for the purposes of
harassing the opponent; (2) whether the noving party will be damaged if the

not i on is deni ed; (3) whet her viable solutions | ess drastic than
di squalification exist; and (4) "whether the possibility of public suspicion
wi Il outweigh any benefits that mght accrue due to continued representation.”

141 Ariz. at 165, 685 P.2d at 1317.

Two years later, in Gonmez v. Superior Court In & For Pinal County,
149 Ariz. 223, 226, 717 P.2d 902, 905 (1986), the court noted that it viewed
requests for disqualification based upon conflict of interest or appearance of
i mpropriety "with suspicion.” The court
then reiterated the factors it identified in A exander.

It is inpermssible to call a prosecutor as a witness as a neans of
disqualifying him from further involvenent "where the testinony, although
relevant, is nerely cunulative and not necessary to the defense of the case."
State v. Bishop, 118 Ariz. 263, 266, 576 P.2d 122, 125 (1978)(citations
omitted).

V. Di scussi on

A.  Eval uation of Al exander Factors

1. Is this notion made for the purpose of harassnent?
No.

2. WIll the defendants be damaged if the notion is
deni ed? No.

3. What solutions short of
di squalification exist?

MCAO ur ges t hat screeni ng
mechani sns such as have been utilized in other cases can be
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t hese somewhat unique circunstances, any such mechanism is
necessary or viable.

4, W | "public suspi ci on" t hat may
result froman order denying

di squal i fication outweigh any benefits
that m ght be reaped from MCAO s
continued invol venment ?

Because it requires the Court to
attempt to "predict the unpredictable,”™ this is the npst

difficult of the four factors to eval uate. It is not beyond
the realm of possibility that sone suspicion will be aroused
regardl ess of how this notion is resolved. The gui dance

provided by Alexander as it relates to this issue mlitates
agai nst an order disqualifying MCAO. As in Al exander, there
is a basis for inferring that the defendants urge
disqualification, at least in part, for tactical reasons.
The very real possibility that such a notive exists within
the context of a particular lawsuit is one reason the Gonez
court observed that notions for disqualification should be
viewed with suspicion. Furthernore, although it is probably
nore inappropriate for the State to have the opportunity to
"select or reject" who will represent a crimnal defendant
than to afford a defendant the ability to reject State's
counsel, the latter conveys the sane "distasteful inpression”
expressed by the court in Al exander. 141 Ariz. at 165, 685
P.2d at 1317.

Wth respect to the benefits that wll accrue by
reason of MCAO s continued ©participation, and without
denigrating other prosecutorial agencies, it is well-known

that MCAO maintains a cadre of lawers who are trained and
experi enced DUl prosecutors. MCAO has been involved in these
cases for a considerable period of time. It seens clear that
substantial resources can be preserved and further delay
avoided (or at least significantly aneliorated) if MCAO is
permtted to continue as State’s counsel.

The Court concludes that an order disqualifying the
MCAO will generate as nuch or nore suspicion than an order
denying disqualification. Even if that were not so, it
appears that the benefits of permitting MCAO to continue to
represent the State in these matters would outweigh any
suspi cion that mght be aroused by reason of an order denying
the nmotion to disqualify.
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B. Oher Considerations

Certain other aspects of defendants' claim nerit brief discussion.
First, the Court rejects any suggestion that the substantive issues presented
by the consolidated and individual cases cannot be fully and fairly litigated
wi t hout calling MCAO prosecutors as w tnesses. Second, as MCAO points out, a
conflict in the testinmobny as it relates to matters such as (1) who attended
which neeting, and (2) what topics were discussed during a particular neeting
does not conpel the conclusion that a conflict of interest |urks. Third, the
notion that an "I don't know' response evidences chicanery or sone kind of
prosecutorial conspiracy to circunvent the rules of ethics and/or discovery-
rel ated obligations borders on the absurd. The events in question took place
several years ago. It should surprise no one that the w tnesses do not have
total recall of the kinds of details into which inquiry has been nade.

VI. Conclusion and Orders

The burden is on the defendants to show either a conflict of
interest or an "appearance of inpropriety" of such substantial and notorious
nature that continued prosecution of these cases by MCAO cannot be permtted.
This case does not present the kind of "extrene circunmstances"” that nust exist
before disqualification is warranted. Defendants' burden is a heavy one which,
in the Court's judgnent, they have failed to carry. Therefore,

IT IS ORDERED denying the Mtion to Disqualify the County
Attorney's Ofice.

IT IS FURTHER ORDERED scheduling a status conference for January
20, 2000, at 1:15 p.m (15 minutes allotted).

IT IS FURTHER ORDERED that counsel <confer before the status

conference and attenpt to reach agreenent concerning the nethod by which the
substantive issues will be brought before the Court.
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